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THE TRANSMISSION OF TORAH SHEB AL PEH-2%998 "0a% 95 .9

The Transmission of Torah SheBAl Peh

in such a way that it is not a blatant contradiction to the Torah
SheB'Khtav.

It is noteworthy that the Taz, when he develops this
notion, quotes a passage from the Talmud™, which cites a
baraita from the Megillat Taanit, a book that was written
by the tannaim at a time that it was still prohibited to write
down the Torah SheBal Peh, one of only two such books
(the other is Pirkei d’Rabbi Eliezer). It was permitted to be
written down because it hardly includes any halakhot, but
rather lists off days that were observed as rabbinic festivals
in commemoration of various miracles and salvations, on
which it was prohibited to fast or to eulogize. This passage
that is quoted by the Talmud is one of the few halakhot that
does appear there. There is a tradition that “Beit Din makin
veonshim shelo min haTorah”, meaning that the Beit Dinhasa
right to give punishments such as malkot or the death penalty
even to individuals who don't techinically deserve those
punishments.” This can only be done lehoraat shaah le-
migdar milta - as a temporary measure, to prevent a breach.
To note one example found in the Talmud, one who violates
a rabbinic prohibition of Shabbat in public (such as riding
a horse) might receive the punishment of sekilah (stoning),
normally reserved for Torah-level violations. This is because
the Rabbis were afraid that this violator would get away with

71 Sanhedrin 46a.

72 [There is some debate as to the historical range of this license, and
particularly in refe to g inals; for a di ion, see
R. Yechiel Michel Tukachinsky, HaTorah VeHaMedinah IV, pp. 33-44
“Mishpat haMavet al pi haTorah biAvar u'b’Hoveh". - ed.]

L]

Rabbi Hershel Schachter

such behavior, and then everybody in the community will
follow suit. In expressing the limitations on the principle,
the baraita states that the Rabbis undertook such measures
“lo laavor al divrei Torah, ela, kedei lalasot seyag la'Torah™ -
“not to violate the Torah, but rather to make a safeguard for
the Torah”. The phrase is striking - isn't it taken for granted
that the Rabbis don't seek to violate the Torah? The Taz
explains, in line with what has been stated above: the phrase
means that the Rabbis would not institute a law that would
be an outright contradiction to a Biblical law. The dinim
d'Rabbanan have to blend in to become a portion of the
Torah SheBAl Peh, so they can't be in blatant contradiction
to the Torah SheB'Khtav. The reference is thus not to what
motivates the Rabbis, which is of course not to violate the
Torah, but rather to the formulation of Rabbinic law.™

The baraita from Megillat Taanit is not actually
referring to Rabbinic laws, meant to remain in place
permanently. It is referring to isolated, ad hoc punishment.
Nonetheless, it seems that there remains a requirement not
to blatantly contradict the words of the Torah. Apparently,
even a horaat shaah becomes part of the Torah SheBAl Peh,
and thus cannot be formulated in such a fashion that it's an
outright contradiction to the Torah SheB'Khtav.

73 It is also noteworthy that the comment of the Taz was also made by his
contemporary, the Maharam Lublin. His responsum (#138), on whether
a Jewish court had the authority to discuss and rule on capital offenses,
was removed from published versions of the book by the Russian censor,
but was restored by Professor Isaac Lewin from earlier editions of
manuscripts, See "MiBoker LErev” (Mossad HaRav Kook, 1981), pp. 107-
114.
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